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No. 3

Getting a Grip on

Strangulation
Enumerating Strangulation in the UCM] Will

Help the Fight Against Domestic Abuse

By CaptainKaley S. Chan

He had even pulled a gun on me once, slapped me black and blue, but
nothing felt as scary as this. There was that first part of the attack that so
utterly terrified me as I anticipated my imminent death, panicking with
what I could do. The fighting for freedom, the pain of his hands around my
neck. Then as I began to suffocate, I could feel myself dying. Gasping for
breath, desperate for air. Feeling myself slipping away, so fully conscious
and hyper aware. And watching him—how personal the rage was. How he
was using his bare hands to kill me—it was so intimate, he was so close to
me. His skin on my skin. Like drowning, trapped in the water beneath the
ice, the panic, the desperation to breathe, yet not being able to.'

I. Introduction

One in four women and one in seven men in the U.S. have been a
victim of severe physical violence at the hands of an intimate part-
ner.” In fact, between 2003 and 2012, fifteen percent of all violent
victimizations were attributed to an intimate partner.’ Although
domestic and intimate partner violence is not gender-specific,
women are the victims in a vast majority of cases.’ In the United
States, women are killed by a current or former intimate partner
“more often than by any other type of perpetrator.”
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Research into domestic-violence-related homicides shows
that a history of non-fatal strangulation is “one of the most accu-
rate predictors for the subsequent homicide of victims of domestic
violence.” One such study found that women who have been
subject to a non-fatal strangulation incident were approximately
700 percent more likely to be the victim of homicide than other
domestic violence victims.” And non-fatal strangulation events
are not a rare occurrence. A 2010 Center for Disease Control and
Prevention (CDC) study estimated that 1.1 million women were
strangled or suffocated in the preceding twelve months, and more
than 11.6 million women who participated in the survey had been
strangled or suffocated in their lifetime.?

Growing recognition of the life-threatening nature of stran-
gulation and the difficulty in prosecuting these offenses as felonies
has led jurisdictions across the country and the globe to enact
strangulation-specific statutes or include strangulation-specific
language in existing statutes.” As of today, fifty-two states and
United States territories have enacted some form of legislation
acknowledging the impact of strangulation.'® Following their lead,
Congress passed the Violence Against Women Reauthorization
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Act of 2013, adding language to address
strangulation in the federal assault statute
(18 U.S.C.§113).1

These legislative additions and
amendments have improved both of-
fender accountability and awareness of the
gravity of strangulation offenses.'” And
yet, the Uniform Code of Military Justice
(UCMJ)—which governs approximately 2.1
million service members*—is devoid of any
strangulation-specific offense, even though
research confirms that military families are
at high risk for severe domestic violence.'*
Accordingly, Congress should enact legisla-
tion to specifically enumerate a strangulation
offense in the UCM]J and include commis-
sion of the offense against specific classes
of victims as an aggravating element to the
crime. The recent enactment of The Military
Justice Act of 2016 and the coming changes
to Article 128 intensify this concern."

The Department of Defense’s (DoD)
Family Advocacy Program (FAP) statistics
show that in Fiscal Year 2017 (FY17) there
were 7,153 incidents that met a threshold
criteria for spousal abuse, among 5,781
unique victims.'® This correlates to a victim
of spousal abuse in approximately nine of
every 1,000 married military couples.”” In
contrast, the DoD reports that in FY17 there
were 6,769 reports of sexual assault—nearly
four hundred fewer reports than reports of
spousal abuse that met FAP’s threshold cri-
teria for abuse.'® These incidents of spousal
abuse led to nine fatalities in FY 17, which
were amongst the ninety-four intimate-part-
ner-related fatalities between Fiscal Years
2011 and 2017.” Although these figures do
not specify how many incidents included al-
legations of strangulation, a study conducted
on an Army installation between 1997 and
2005 showed that in 1,681 instances of
spousal abuse occurring in on-base housing,
thirty-eight percent of victims of physical
abuse and nineteen percent of victims of
verbal abuse reported a history of being
“choked” by their spouse.”

These harrowing statistics make clear
what fifty-three U.S. jurisdictions and
various countries have already accepted:
Legislation is needed to address intimate
partner violence, and, given the lethal
nature of the act, a strangulation-specific
offense is necessary to ensure victim safety
and offender accountability.?! This article
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will first explore the historical treatment of
strangulation offenses. It will then address
the current status of strangulation legis-
lation and its impact on awareness and
prosecution of these offenses. Finally, it
will explore current options for prosecuting
strangulation offenses under the UCM]J and
propose a new enumerated offense.

II. Background
Strangulation is a type of asphyxia caused
by external pressure to the neck, which
impedes blood flow, and thus, oxygen to the
brain.”> A mere eleven pounds of pressure
on the carotid artery for approximately ten
seconds is sufficient to render a person un-
conscious, and continued pressure leads to
brain death after just four to five minutes.®
More disturbingly, internal injuries caused
by a lack of oxygen to the brain can cause
delayed death days or even weeks following
a strangulation incident.? Common internal
and neurological injuries associated with
strangulation include: fracture of the hyoid
bone; internal tears and bleeding; subcuta-
neous emphysema, the leaking of air into
soft tissue; blood clots; stroke; pulmonary
edema resulting from excess fluid in the
lungs; and anoxic encephalopathy, caused
by lack of oxygen to brain tissue.” Victims
may also experience psychological disorders,
behavioral changes, and loss of memory.*
Despite the risk of fatality, this offense
is commonly misunderstood, mistaken, or
minimized as something less than lethal.””
Today, many experts agree “unequivo-
cally that strangulation is one of the most
lethal forms of domestic violence” and that
strangulation offenses should be treated as
presumptive felonies.”® Prior to 2001, how-
ever, this was not the case.”” Due to a lack of
physical evidence, recantation or minimi-
zation by victims, and the inadequacy of
training and education on the long-term
effects of strangulation, cases were gener-
ally treated as “minor incidents” garnering
misdemeanor-level attention and punish-
ment, except in the most severe cases.*
The publication of a 2001 study of 300
cases submitted for misdemeanor prose-
cution to the Office of the San Diego City
Attorney “launched the most comprehen-
sive effort in the United States to educate
criminal and civil justice professionals about
strangulation . . . [and] spawned research,

protocols, policies, and laws across the
country and around the world.”™' The study
found that in eighty-five percent of the
cases, there was a lack of visible injury of
strangulation sufficient to sustain a convic-
tion.*? The lack of visible injuries, coupled
with the lack of understanding among law
enforcement regarding the consequences of
strangulation, meant investigations lacked
the detailed documentation and evidence
necessary to hold offenders accountable.*

In 2008, The Journal of Emergency
Medicine published a study evaluating homi-
cide and attempted homicide cases involving
strangulation across eleven cities to “identify
risk factors for intimate partner homicide
and attempted homicide.”* The study found
that strangulation was “a significant predic-
tor for future lethal violence.”™ Specifically,
the study found that once a woman had been
subject to a non-fatal strangulation event,
she was approximately 600 percent more
likely to be the victim of attempted homi-
cide, and approximately 700 percent more
likely to be the victim of homicide, than
other domestic violence victims.*

Prior to the publication of these stud-
ies, most states’ laws required a showing of
something akin to “grievous bodily injury”
in order to charge strangulation under
a felony assault theory.” Experts today,
however, know that strangulation often
results in long-term internal and emotional
injuries, rather than acute, visible injuries.*®
In fact, even fatal cases often lack external
evidence of strangulation.”” These facts,
coupled with victim minimization of both
the conduct and their injuries, historically
resulted in law enforcement and medical
personnel failing to thoroughly investigate
and document other signs and symptoms of
strangulation.** Many prosecutors, in turn,
failed to appreciate the level of violence,
ultimately resulting in misdemeanor treat-
ment of these offenses.*!

Conversely, prosecutors who wanted
to charge attempted homicide were de-
terred by a stringent specific intent element
that could only be met in the most grievous
cases.*? It was not until the destructive na-
ture of non-fatal strangulation came to light
in the early 2000s that jurisdictions across
the country began to recognize that their
criminal codes were inadequate for holding
offenders accountable.*
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Even in light of the recent shift toward
creating or amending legislation and prose-
cuting strangulation offenses as felonies, the
DoD has done little to address strangulation
offenses among its ranks. In 2000, at the
direction of Congress, the DoD established
the Defense Task Force on Domestic
Violence (Task Force) for the purpose of
assessing and making recommendations to
improve the DoD’s response to domestic
violence.* In its 2001 report to Congress,
the Task Force explained that “[a]ggressive
prosecution is one important way of hold-
ing offenders accountable and may deter
future recidivism while potentially enhanc-
ing victim safety.”*

In keeping with the Task Force’s rec-
ommendation, Congressional action to make
the UCM]J consistent with the federal assault
statute and the fifty-two other states and
territories recognizing strangulation-spe-
cific crimes would better ensure offender
accountability and victim safety in a commu-
nity at high risk for domestic violence.*

III. Current Status of

Strangulation Legislation

In a 2009 review of strangulation laws
across the country, experts in intimate part-
ner violence recommended “that all states
develop policies to improve prosecution

of strangulation, include strangulation in
their criminal codes, and use language that
includes all potential victims.”™” Similarly,
as of 2011, every state prosecutor’s associa-
tion that has studied strangulation offenses
has supported strangulation-specific
legislation.”® Even the United Nations has
encouraged member-states to address stran-
gulation in their criminal codes.*” Although
there is work to be done to achieve the full
breadth of these recommendations, there
has already been a visible shift to address
strangulation offenses through legislation
across the country.*

A.U.S. Jurisdictions Addressing
Strangulation

Currently, forty-nine states, the District of
Columbia, Guam, and the Virgin Islands
have statutes that specifically address
strangulation in some form.*' Although the
application varies widely—from consid-
eration at a bail hearing, to an element in
aggravation, to its own offense—the mere
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fact that legislatures across the country are
taking the results of strangulation research
seriously is encouraging and telling.*
Congress demonstrated its support
when it passed The Violence Against
‘Women Reauthorization Act of 2013 and
specifically added a provision for “strangling,
suffocating, or attempting to strangle or
suffocate” one’s “spouse, intimate partner,
or dating partner” to the federal assault
statute.” Congress’s imposition of a ten-year
maximum punishment serves as further
appreciation for the lethal effects of strangu-
lation.** However, at the time of enactment,
this amendment was seen as primarily
granting jurisdiction over offenses in Indian
Territory and between same sex couples, not
members of the armed forces.*

B. Making an Impact

The evolution in the landscape of domestic
violence and strangulation offenses with
recent legislation has positively impacted
not only punitive disposition, but also
awareness and training dedicated to inves-
tigating and prosecuting these offenses.*
For instance, New York police arrested
2,003 offenders under the state’s new
strangulation offenses in the first thirteen
weeks following enactment in 2010.%
After eighteen months, police had made
17,171 arrests for strangulation across the
state—more than 3,200 of which were fel-
ony-level.”® As of 2015, New York has seen
the lowest domestic and intimate partner
homicide rates since 2007.%

Similarly, within thirteen months of
enactment of a new strangulation offense,
1,107 charges for felony strangulation
were filed in Minnesota.® One county
saw twenty-four cases charged under the
newly enacted statute, with a forty-two
percent conviction rate in the first six
months.®! After seventeen months, “there
was a [sixty—one percent] increase in cases
charged” and “the conviction rate for any
felony increased from [seventeen] percent to
[thirty-eight] percent” because prosecutors
were able to use the strangulation charge to
leverage a plea bargain for other felonies.*
Advocates noted that “the law helped to
bring some dangerous first-time domestic
abusers to the system’s attention sooner than
if they had been charged with misdemeanors
for strangling their victims.”?

New legislation has also had an impact
on police departments, prosecutor’s offices,
and medical providers, who have increased
training on strangulation investigations and
prosecution, to include recognizing signs
and symptoms.* In fact, at least five states
now statutorily require training on strangu-
lation for law enforcement.®®

In Arizona, the Maricopa County
Attorney’s Office established a program
to work with local law enforcement and
medical providers in an effort to coordinate
a community response to strangulation of-
fenses.* Since implementation in December
2011, cases in which felony charges were
filed increased from less than fifteen percent
to more than sixty percent of cases submit-
ted by law enforcement.”’ The county also
saw a corresponding twenty-four percent
decrease in domestic violence-related fatali-
ties from 2012 to 2014.%8

Researchers in Minnesota noticed
that “the increased awareness and training
received by law enforcement officers, inves-
tigators, and prosecutors has resulted in a
significant decrease in the number of cases
being dismissed when strangulation cases
are charged as felonies compared to when
they are charged as misdemeanors.” Local
judges even “commented that they had
observed law enforcement officers conduct-
ing more thorough investigations by taking
more pictures and better documenting the
crime scene.””

These results demonstrate the impact
enumerating an offense can have and are
indicative of how a specific offense can help
establish a coordinated effort between law
enforcement, medical personnel, and pros-
ecutors. By breaking ground in felony-level
strangulation legislation, these jurisdictions
have paved the way for an offense in the
UCMJ.

IV.Enumerating an Offense

Under the Uniform Code

of Military Justice

Military prosecutors generally have three
existing options for charging strangulation
offenses, and with these options come the
same criminal element and punishment-re-
lated hurdles that civilian prosecutors faced
before strangulation-specific offenses were
enacted.”! Military prosecutors, how-

ever, are also responsible for ensuring the
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conviction is both clear to, and translates to
a felony in, civilian jurisdictions. Enactment
of an enumerated offense will address each
of these issues, while still answering com-
mon counter-arguments.

A. Misdemeanors v. Felonies

It is vital that the civilian criminal justice
system be able to assess the nature of a
court-martial conviction. Prior convictions
are often used in bail determinations, trials
for similar offenses, and in imposing sen-
tencing enhancements.” The classification
of a court-martial conviction as a felony
or misdemeanor, however, is generally

up to the discretion of the state because
the military does not define its offenses

in terms of misdemeanors or felonies.”
States often assign those labels by looking
to the maximum possible punishment.”
Generally, offenses that have a maximum
punishment of twelve months in confine-
ment, regardless of forum, will translate
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to a misdemeanor in the civilian criminal
justice system.”

In addition to a felony classification,
the need to ensure the civilian criminal
justice system is adequately informed of the
offender’s criminal history and potential
for future lethal violence requires clarity
and specificity regarding the nature of
the crime.”® This is particularly import-
ant in strangulation cases because many
jurisdictions have enacted provisions that
increase either the level of offense or the
punishment, or both, where the offender
has committed the same or similar offense
in the past.”” If a charging scheme leaves
it unclear that an offender has previously
committed a strangulation offense, it may
be difficult, if not impossible, for another
jurisdiction to impose sentence enhance-
ments if the offender strikes again.”® A
lack of clarity could also impede a civilian
prosecutor’s ability to use the court-martial
conviction to argue against bail for victim

safety, or introduce the prior strangulation
conviction as evidence at trial.

The most effective way for the military
to ensure clarity on this matter is to enu-
merate a specific offense for strangulation
with a maximum possible punishment
exceeding twelve months in confinement.
Under the current construct of the UCM]J,
aggravated assault and attempted murder
are the two most plausible offenses that
could render such a punishment.

B. Current UCMJ Charging Options

I Aggravated Assault

Aggravated assault under Article 128,
was once the government’s most logical
charging theory and the only assault charge
that could render a punishment in excess of
twelve months in confinement.” However,
Article 128 falls short in three respects:
its required elements fail to appreciate the
harm non-fatal strangulation can impose
without visible injury, it lacks consideration
of a consensual-touching defense, and a
conviction for aggravated assault is not
specific enough to provide clarity to the
civilian criminal justice system about the
nature of the offense.

Currently, aggravated assault can be
charged under one of two theories, either:
(1) “Assault with a dangerous weapon or
means or force likely to produce death or
grievous bodily harm[,]”or (2) “[a]ssault in
which grievous bodily harm is inflicted.”®
For cases lacking grievous bodily harm, the
former theory is often used as an avenue
for prosecution of strangulation cases.
Until recently, “means or force likely to
produce death or grievous bodily harm”
required that “the risk of harm [was] ‘more
than merely a fanciful, speculative, or
remote possibility.”®" In 2015, The United
States Court of Appeals for the Armed
Forces (CAAF) overruled this precedent
in United States v. Gutierrez, stating that the
appropriate standard for whether or not
death or grievous bodily harm was “likely”
is whether it is the “natural and probable
consequence of the action.”

This heightened standard, which relies
on probabilities of harm,* is problematic
for prosecuting strangulation cases, because
the statistical likelihood that a strangulation
event would end in death or grievous bodily
harm may not reach the military judge’s or
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members’ threshold probability, due to their
own lack of knowledge of the offense.*
However, with the recent passage of the
Military Justice Act of 2016, this issue is
soon to become moot.*

Under the newly drafted version of
Article 128, the two charging theories have
been amended to read: “(1) who, with the
intent to do bodily harm, offers to do bodily
harm with a dangerous weapon; or (2) who,
in committing an assault, inflicts substan-
tial bodily harm, or grievous bodily harm
on another person; is guilty of aggravated
assault.” Based on these revisions, the
government would only be able to charge
strangulation as aggravated assault in cases
where a “dangerous weapon” is used or
where there is an infliction of substantial or
grievous bodily harm.*” Although the intent
of the change may have been to mirror the
federal assault statute, it expressly failed to
account for strangulation offenses.* Thus,
given the statistical unlikelihood of evidence
of physical harm, there are few circum-
stances where the government would be able
to prove a non-fatal strangulation as an ag-
gravated assault unless the offender’s hands
were considered a “dangerous weapon.”®

These amendments also fail to address
the possibility of a defense under a theory
of consensual touching. Although one can
generally consent to an assault, the same is
not true for aggravated assault.”® This would
unnecessarily create defenseless culpability in
instances of consensual sexual activity, mar-
tial arts, and emergency medical procedures.

Even were a conviction under this
revised statute possible, it would also fail
to provide adequate notice to the civilian
criminal justice system that the accused had
a history of non-fatal strangulation, thereby
impacting criminal history assessments and
potentially evidence in future prosecutions
for similar offenses. Where aggravated
assault does not fit, prosecutors may look to
charging attempted murder.

II. Attempted Murder

While a conviction for attempted mur-
der or manslaughter would arguably convey
the magnitude of the offense, the likelihood
of conviction is slim. The UCMJ’s mur-
der and manslaughter statutes, similar to
civilian statutes, require the government
to prove the offender’s specific intent to
kill.*" While general intent to harm can be
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inferred from the conduct itself, specific in-
tent requires diving into the accused’s mind
at the moment of the offense.”” Absent a
statement of intent from the accused, the
government will generally be forced to rely
on circumstantial evidence.”

Most offenders, however, do not
actually intend to kill their victims; stran-
gulation is a form of control, rather than a
mechanism for death.”* And even if the gov-
ernment provided evidence of specific intent,
domestic violence stereotypes are difficult
to overcome.” Until members and military
judges are familiarized with the gravity and
lethality of non-fatal strangulation offenses,
it is unlikely that members would be willing
to convict on attempted murder absent par-
ticularly egregious facts or injuries.”® Where
neither aggravated assault, nor attempted
murder theories are viable, military prosecu-
tors may also have the ability to charge under
an Article 134 theory.”

III. Crimes Not Capital—Article 134

Article 134 of the UCM] provides the
government with a unique vehicle to charge
non-capital offenses that are in violation
of federal law, to include state laws made
applicable through the Assimilative Crimes
Act (18 U.S.C. § 13), provided the same
offense is not enumerated elsewhere in
the UCM]J.”® The doctrine of pre-emption
also prohibits the assimilation of state laws
where the same crime is already “made
punishable by an enactment of Congress.”’
Additionally, state and federal offenses may
only be charged under this theory if the of-
fense occurred within the jurisdiction of the
enactment.'® While federal offenses may
have either unlimited or local application,'®!
assimilating a state offense requires that the
crime be committed in that state and within
an area of exclusive or concurrent federal
jurisdiction.'®

However, using Article 134 to charge a
strangulation offense under state or federal
law in lieu of an enumerated UCM] offense
is problematic. Provided the federal assault
statute is not pre-empted by Article 128, it
is limited to a domestic violence context,
and is presently only applicable to crimes
occurring within the “special maritime and
territorial jurisdiction of the United States,”
which generally does not include those sta-
tioned abroad.!® Moreover, where a state
statute is not already pre-empted by the

federal offense because it covers non-do-
mestic offenses, it will invariably lead to the
unequal application of law between service
members in different states.'*

Finally, and of greatest importance, is
what enumerating an offense advertises to
the military community. By creating a sep-
arate offense, offenders are put on notice,
victims are told they matter, and command-
ers, investigators, and prosecutors are more
likely to take strangulation seriously.

C. Proposed Offense

To be clear, the addition of an enumerated
offense for strangulation does not make
strangulation a new crime—strangulation is
already a crime.'” However, creating a sep-
arate offense will provide clarity, encourage
better investigations and felony-level pros-
ecution, promote offender accountability,
and send a message to the military commu-
nity about the gravity of this offense.!%

In drafting a new offense, it is import-
ant to keep in mind that while a common
fact pattern, strangulation is not limited
to the domestic violence context, nor
to women. Therefore, it is important to
draft the statute broadly enough to cover
non-domestic violence scenarios. Experts
in the field generally consider the statutes
passed by Texas and Idaho to be among
the best strangulation laws in the country,
because they “focus on impeding breathing
and blood flow to the brain.”'”” Experts spe-
cifically endorse the Texas model because “it
includes a ‘reckless’ mental state . . . makes
strangulation an automatic felony . . . [and]
enables the state to increase the penalty
for repeat offenders[,]” acknowledging the
lethal implications of this conduct.'®

With these factors in mind, Congress
should consider the following offense:

Article 128b Strangulation: Any person
subject to this chapter who intentionally,
knowingly, or recklessly impedes the nor-
mal breathing or circulation of the blood
of another person by applying pressure to
the person’s throat or neck, or by blocking
the person’s nose or mouth, is guilty of
strangulation and shall be punished as a
court-martial may direct.

Aggravating Element: The person is a
current or former family member, co-habi-
tant, or intimate partner.'®
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This proposed language expressly
provides for a reckless mental state, does
not require any showing of bodily harm,
and yet still allows for a defense based on a
theory of consent. Additionally, it identifies
classes of victims in need of special pro-
tection—family members, which in today’s
society take many forms, co-habitants, and
intimate partners.''” In the alternative,
Congress could address the issue by amend-
ing the current assault statute to include
strangulation offenses. However, drafting
this amendment to account for a con-
sent-based defense could be unnecessarily
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complex.'"! Moreover, this alternative
option fails to address the messaging effect
a separate offense provides.'?

Regardless of the mechanism for
identifying strangulation offenses in the
UCM]J, the associated punishment should
be commensurate with the gravity of the
offense. The maximum punishment for
a strangulation offense should be a dis-
honorable discharge or dismissal and five
years’ confinement.'”® Where the offense
is committed against a family member,
co-habitant, or intimate partner, the max-
imum punishment should increase to ten

years’ confinement, to be consistent with its
federal statutory counterpart.'

D. Opposition and Counter Arguments

The best argument in opposition is that
military prosecutors do not need a separate
offense, because they have the ability to as-
similate state or federal statutes. However,
as previously discussed, the pre-emption
doctrine and unequal application of laws
pose undesirable challenges.''* Additionally,
this course of action fails to send a message
to offenders, victims, investigators, com-
manders, and prosecutors alike, and raises
the possibility that a serious offender will
not be held accountable if the complexities
of Article 134 are not thoroughly under-
stood by the trial counsel.

Opponents may also argue that his-
torically the military does not have enough
strangulation cases to warrant a specific
statute. Not only is this inaccurate,'' it
avoids the crux of the problem: that when it
does happen, the DoD needs a way to ensure
the offense is prosecuted, the offender is
held accountable, and the civilian criminal
justice system is aware of the offender’s
potential for future lethal violence.

Another opposing viewpoint is that
the government should have to prove either
intent or grievous bodily harm for strangu-
lation to warrant felony-like punishment.
The available studies do not question
the harm and potential lethality of stran-
gulation—in fact, the evidence supports
it—even absent acute, visible injuries.'"” The
difficulty in diagnosing internal, neurolog-
ical, or psychological injuries unique to this
crime, and the potential for delayed onset
of these symptoms, should not alleviate a
violent offender from being held account-
able. Ensuring felony-level accountability
addresses the seriousness of the offense and
identifies potentially-lethal offenders early.

Ultimately, to have the intended
impact, the punishment must fit the crime.
Currently, fraudulent enlistment has a
maximum punishment of two years’ con-
finement; effecting an unlawful enlistment
carries a five-year maximum; willfully dis-
obeying a commissioned officer could land
an offender up to five years in confinement;
failure to obey a lawful order carries a two-
year maximum sentence; and intentionally
failing to comply with procedural rules has
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a five-year maximum sentence.''® The fact
that these offenses carry more weight in the
military justice system than the near-fatal
strangulation of another person is cause
enough for its own felony-level offense.

V. Conclusion

One of the greatest lessons learned since
2005, as strangulation statutes have been
passed across the country, is that stran-
gulation assaults should be a presumptive
felony. Prosecutors must lead this effort.

If prosecutors do not treat these cases as
serious felonies, police officers, medical
professionals, advocates, and survivors will
not treat them as such.'’

Given the current status of the law,

a separate offense is a prosecutor’s best
mechanism to lead the effort. '?° However,
it is important to not overlook the impact
enumerating an offense will have on the
military justice system, beyond enhancing
military prosecutors’ capability to secure a
felony-level conviction.' It will encourage
training and coordination among legal, law
enforcement, medical, and advocacy com-
munities.'?? It will raise awareness about
the lethal implications of strangulation for
commanders and victims, and it will arm
commanders with a mechanism to pro-
mote victim safety. Above all, it will send

a message to offenders that their conduct
has deadly consequences and will not be
tolerated.

As one Minnesota judge stated after
the enactment of a strangulation offense,
“This law is doing what we hoped it would
do: it is drawing attention to the potential
lethality of this crime. More resources are
being devoted to this type of case. We have
also increased the consequences, and in
some ways educated the public on domes-
tic violence.”'?® To achieve similar results,
similar action is needed, and Congress has
already accepted the necessity of enacting
the offense. It is time to focus efforts on a
population at risk, enumerate a strangu-
lation offense in the UCM]J, and alleviate
commanders from a dilemma—secure a
conviction, albeit a misdemeanor, or risk
offender accountability, both of which fail
to address victim safety. TAL

Capt. Chan is the Senior Trial Counsel in
Okinawa, Japan.
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Appendix A. Article 128b:
Strangulation, Suffocation

54a. Article 128b Strangulation, Suffocation

a. Text of statute.

(a) Any person subject to this chapter
who intentionally, knowingly, or recklessly
impedes the normal breathing or circu-
lation of the blood of another person by
applying pressure to the person’s throat or
neck, or by blocking the person’s nose or
mouth, is guilty of strangulation and shall
be punished as a court-martial may direct.

b. Elements.

(1) That the accused impeded the nor-
mal breathing or circulation of the blood of
another person by applying pressure to the
person’s throat or neck, or by blocking the
person’s nose or mouth; and

(2) That the accused did so intention-
ally, knowingly, or recklessly;

(Note: Add the following as applicable)

(3) That the person was a family mem-
ber, co-habitant, or intimate partner.

c. Explanation.

(1) In general.

(2) Family member. A family mem-
ber includes all members of an extended
family unit by blood, marriage, adoption,
or government placement, to include, but
not limited to: spouses, parents, step-par-
ents, siblings, step-siblings, half-siblings,
children, step-children, and foster children.
“Family member” specifically includes
persons with whom the accused has a child
in common or was previously married to.
A spouse is considered a current family
member until a divorce decree is entered by
a court of competent jurisdiction.

(3) Co-habitant. A co-habitant is a
person who shares the same dwelling as the
accused, but is not a family member or an
intimate partner at the time of the assault.

(4) Intimate partner. An intimate partner
includes those in a current or former dating
relationship. “Dating relationship” means a
continuing or significant relationship of a
romantic or intimate nature, regardless of
their engagement in sexual conduct.

d. Lesser included offenses. Article 128—
Assault Consummated by a Battery; Simple
Assault.

e. Maximum punishment.

(1) Generally. Dishonorable discharge,
forfeiture of all pay and allowances, and
confinement for five years.

(2) When committed upon a family
member, co-habitant, or intimate partner.
Dishonorable discharge, forfeiture of all pay
and allowances, and confinement for ten
years.

f. Sample specification.

In that (personal juris-
diction data), did, (at/on board location),
on or about , (intentionally)
(knowingly) (recklessly) impede the normal
(breathing) (circulation of the blood) of (an-
other person, to wit: [name of person]) (a
family member, to wit: [name of person]) (a
co-habitant, to wit: [name of person]) (an
intimate partner, to wit: [name of person])
by (applying pressure to the said [name of
person]’s throat or neck) (blocking the said
[name of person]’s nose or mouth).

Appendix B. Military
Judge’s Benchbook

STRANGULATION, SUFFOCATION
(ARTICLE 128b)

MAXIMUM PUNISHMENT:

When committed upon a family mem-
ber, co-habitant, or intimate partner: DD,
TF, 10 years, E-1.

Other cases: DD, TF, 5 years, E-1.

MODEL SPECIFICATION:

In that (personal juris-
diction data), did, (at/on board location),
on or about , (intentionally)
(knowingly) (recklessly) impede the normal
(breathing) (circulation of the blood) of (an-
other person, to wit: [name of person]) (a
family member, to wit: [name of person]) (a
co-habitant, to wit: [name of person]) (an
intimate partner, to wit: [name of person])
by (applying pressure to the said [name of
person]’s throat or neck) (blocking the said
[name of person]’s nose or mouth).

c. ELEMENTS:

(1) That (state the time and place al-
leged) you impeded the normal (breathing)
(circulation of the blood) of (state the name
of the alleged victim);

(2) That you did so by (applying
pressure to the person’s throat or neck)
(blocking the person’s nose or mouth);

(3) That you did so (intentionally)
(knowingly) (recklessly); [and]
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NOTE1: Aggravating circumstances
alleged. When the alleged victim is a family
member, co-habitant, or intimate partner,
add element [4] below.

[(4)] That at the time of the assault(s),
(state the name of the alleged victim) was
a (family member) (co-habitant) (intimate
partner).

d. DEFINITIONS AND OTHER
INSTRUCTIONS.

A “family member” includes all mem-
bers of an extended family unit by blood,
marriage, adoption, or government place-
ment, to include, but not limited to: spouses,
parents, step-parents, siblings, step-siblings,
half-siblings, children, step-children, and
foster children. “Family member” specifically
includes persons with whom the accused
has a child in common or was previously
married to. A spouse is considered a current
family member until a divorce decree is en-
tered by a court of competent jurisdiction.

A “co-habitant” is a person who shares
the same dwelling as the accused, but is not
a family member or an intimate partner at
the time of the assault.

An “intimate partner” includes those
in a current or former dating relationship.
“Dating relationship” means a continuing
or significant relationship of a romantic or
intimate nature, regardless of their engage-
ment in sexual conduct.

Note 3: Read in all cases.

Impeding the normal breathing or
circulation of blood of another person is
unlawful if done without legal justification
or excuse and without the lawful consent of

the victim.

There is no requirement that imped-
ing the normal breathing or circulation
of blood be done with the intent to kill or
injure the victim.

There is no requirement to show that
the victim suffered any injury or harm
caused by impeding his or her normal
breathing or circulation of blood.

Note 4: Attempted strangulation or
suffocation. If the specification al-
leges an attempt to impede the normal
breathing or circulation of blood, give
the following instruction:

Attempted strangulation or suffocation
is an overt act which amounts to more than
mere preparation and is done with appar-
ent present ability to impede the normal
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breathing or circulation of blood of an-
other. Physical injury or offensive touching
is not required.

Note 5: Victim’s status. When the
alleged victim is a family member,
intimate partner, co-habitant, law en-
forcement, or servicemember, provide
the following instruction:

Knowledge that the victim was a family
member, co-habitant, or intimate partner is
not an element of the offense.

Accordingly, if the factfinder is
convinced beyond a reasonable doubt that
(state the name of the alleged victim) was
a [family member] [co-habitant] [inti-
mate partner] at the time of the alleged
offense(s), the factfinder is advised that the
prosecution is not required to prove that
the accused knew that (state the name of
the alleged victim) was a [family member]
[co-habitant] [intimate partner] at the time
of the alleged offense(s), and it is not a de-
fense to strangulation or suffocation upon

a [family member] [co-habitant] [intimate
partner] even if the accused reasonably

believed that (state the name of the alleged
victim) was not a [family member] [co-ha-

bitant] [intimate partner].

Note 6: Other instructions.
Instruction 5-4, Accident: Instruction
7-3, Circumstantial Evidence (Intent
and Knowledge), may be raised by the
evidence.
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Sentencing Comm’n (Feb. 4, 2014) (on file with The
Training Inst. on Strangulation Prevention).
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Nevada: Nev. Rev. Stat. Ann. § 200.481; Nev. Rev.

Stat. Ann. § 193.166; Nev. Rev. Stat. Ann. § 200.400;
Nev. Rev. Stat. Ann. § 200.485; Nev. Rev. Stat. Ann. §
202.876. New Hampshire: N.H. Rev. Stat. Ann. § 631:2.
New Jersey: N.J.S.2C:12-1. New Mexico: N.M. Stat.
Ann. § 29-7-4.1; N.M. Stat. Ann. § 30-3-11; N.M. Stat.
Ann. § 30-3-16; N.M. Stat. Ann. § 32A-4-2; N.M. Stat.
Ann. § 40-13-2. New York: N.Y. Penal Law § 121.11;
N.Y. Penal Law § 121.12; N.Y. Penal Law § 121.13; N.Y.
Crim. Proc. § 530.11. North Carolina: N.C. Gen. Stat. §
14-32.4. North Dakota: N.D. Cent. Code § 11-19.1-01;
N.D. Cent. Code § 12.1-01-04. Ohio: Ohio Rev. Code
Ann. § 2919.251. Oklahoma: Okla. Stat. Ann. tit. 21, §
644; Okla. Stat. Ann. tit. 22, § 58; Okla. Stat. Ann. tit. 22,
§ 1105. Oregon: Or. Rev. Stat. Ann. § 163.187; Or. Rev.
Stat. Ann. § 124.105; Or. Rev. Stat. Ann. § 135.703; Or.
Rev. Stat. Ann. § 133.055; Or. Rev. Stat. Ann. § 135.951.
Pennsylvania: 18 Pa. Stat. and Cons. Stat. Ann. § 2718;
23 Pa. Stat. and Cons. Stat. Ann. § 6303. Rhode Island:
11 R.I. Gen. Laws § 5-2.3. South Carolina: S.C. Code
Ann. § 16-25-65; S.C. CODE ANN. § 43-35-10. South
Dakota: S.D. Codified Laws § 22-18-1.1. Tennessee:
Tenn. Code Ann. § 39-13-102. Texas: Tex. Penal Code
Ann. § 22.01. Utah: Utah Code Ann. § 76-5-103; Utah
Code Ann. § 76-5-109. Vermont: Vt. Stat. Ann. tit.
13,§ 1021; Vt. Stat. Ann tit. 13, § 1024. Virginia: Va.
Code Ann. § 18.2-51.6; Va. Code Ann. § 18.2-57.2;

Va. Code Ann. § 18.2-58; Va. Code Ann. § 18.2-58.1.
‘Washington: Wash. Rev. Code Ann. § 9A.36.021;
Wash. Rev. Code Ann. § 9A.04.110; Wash. Rev. Code
Ann. § 9A.16.100; Wash. Rev. Code Ann. § 74.34.035.
‘West Virginia: W. Va. Code Ann. § 61-2-9d; W. Va.
Code Ann. § 48-27-1002; W. Va. Code Ann. § 61-2-12.
‘Wisconsin: Wis. Stat. Ann. § 940.235; Wis. Stat. Ann. §
813.129. Wyoming: Wyo. Stat. Ann. § 6-2-509. Guam:
9 Guam Code Ann. §19.80. Virgin Islands: V.I. Code
Ann. tit. 14, §296; V1. Code Ann. tit. 14, §507. Federal
Statute: 18 U.S.C. §113.

11. Violence Against Women Reauthorization Act of
2013, Pub. L. No. 113-4, § 906, 127 Stat. 54, 124 [herein-
after VAW A 2013] (also addressing suffocation).

12. See generally Nicole Verdi, Releasing the Stranglehold
on Domestic Violence Victims: Implications and Effects of
Rhode Island’s Domestic Assault Strangulation Statute,

18 Roger Williams U. L. Rev. 255 (2013); Heather
Wolfgram, WATCH, The Impact of Minnesota’s
Felony Strangulation Law (2007); David Martin & Emily
Elting, Strong New Laws Target Most Deadly Conduct,

19 Domestic Violence Rep. 1 (2013); Gael Strack &
Casey Gwinn, On the Edge of Homicide: Strangulation as a
Prelude, 26 Crim. J. Mag. 32 (2014) [hereinafter On the
Edge of Homicide]. At least one study has even correlated
domestic violence legislation with reduced mortality
rates of women. See Amin, supra note 5, at 4.

13. U.S. Dep't of Def., Defense Manpower
Requirements Report: Fiscal Year 2018, at 2 (2017),
http://prhome.defense.gov/Portals/52/Documents/
MRA_Docs/ TFM/Reports/Final%20FY 18%20
DMRRY%2011Dec2017.pdf (includes active duty, re-
serve, and National Guard estimates).

14. See U.S. Dep't of Veterans Aff., Intimate Partner
Violence: Prevalence Among U.S. Military Veterans
and Active Duty Servicemembers and a Review of
Intervention Approaches 7, 10 (2013) (finding “that
[intimate partner violence] victimization and perpetra-
tion are prevalent among active duty servicemembers
and veterans” and that “[m]ilitary service has unique
psychological, social, and environmental factors that
may contribute to elevated risk[,]” such as: “[m]ultiple
deployments, family separation and reintegration, [and]

September/October 2018 * Army Lawyer

»

demanding workloads . . . .”); Ctr. for Disease Control

& Prevention, Prevalence of Intimate Partner Violence,
Stalking, and Sexual Violence Among Active Duty
‘Women and Wives of Active Duty Men—Comparisons
with Women in the U.S. General Population 39 (2013)
(finding that an estimated 4,000 active duty women and
14,000 wives of active duty men had been the victim of
severe physical violence by their intimate partner in the
twelve months preceding a 2010 survey).

15. Military Justice Act of 2016, Pub. L. No. 114-328, §§
5001-5521, 130 Stat. 2000. See discussion infra Section
IVB.IL

16. U.S. Dep't of Def., Report on Child Abuse and
Neglect and Domestic Abuse in the Military for Fiscal
Year 2017, at 35-37 (Apr. 2018) [hereinafter FY 17 FAP
Data] (out of 15,657 total reports of spousal abuse).

17. Id. at 37. Seventy-four percent of incidents that
met criteria for abuse were physical in nature. Id. at
32. These statistics are still likely low, because military
families face unique disincentives to reporting family
violence. Christine Hansen, A Considerable Service:

An Advocate’s Introduction to Domestic Violence and the
Military, 6 Domestic Violence Rep. 49, 49-50 (2001).

‘Women associated with the military are particularly
vulnerable due to geographical isolation from family
and friends, social isolation within the military culture,
residential mobility, financial insecurity and fear of
adverse career impact. Abused women are often fearful
of reporting incidents due to the lack of confidentiality
and privacy; limited victim services; and lack of adequate
training and assistance available from [c]Jommand,
military police, family advocacy programs, medical corps
and military justice trial counsel.

Id.

18. U.S. Dep't of Def., Sexual Assault Prevention &
Response Off., Department of Defense Annual Report
on Sexual Assault in the Military 14 (2016) (nearly
nine-thousand fewer reports than all reports of spousal
abuse).

19. FY 17 FAP Data, supra note 16, at 55 (nine deaths
in FY 2017); U.S. Dep't of Def., Report on Child Abuse
and Neglect and Domestic Abuse in the Military for
Fiscal Year 2016, at 51 (May 2017) (nine deaths in
FY2016); Memorandum from Deputy Assistant Sec’y
of Def. (Mil. Cmty. & Fam. Pol’y) to Assistant Sec’y of
Def. (Pub. Aff.) et al., subject: Department of Defense
Family Advocacy Program Fiscal Year 2015 Data 16
(fourteen deaths in FY2015); Memorandum from
Deputy Assistant Sec’y of Def. (Mil. Cmty. & Fam.
Pol'y) to Assistant Sec’y of Def. (Pub. Aff.) et al., sub-
ject: Department of Defense Family Advocacy Program
Fiscal Year 2014 Data 24 (28 Aug. 2015) (eleven deaths
in FY 2014); Memorandum from Deputy Assistant
Sec’y of Def. (Mil. Cmty. & Fam. Pol’y) to Assistant
Sec’y of Def. (Pub. Aff.) et al., subject: Department of
Defense Family Advocacy Program Fiscal Year 2013
Data 27 (20 May 2014) (sixteen deaths in FY 2013);
Memorandum from Deputy Assistant Sec’y of Def.
(Mil. Cmty. & Fam. Poly) to Assistant Sec’y of Def.
(Pub. Aff.) et al., subject: Department of Defense
Family Advocacy Program Fiscal Year 2012 Data

18 (28 June 2013) (seventeen deaths in FY 2012);
Memorandum from Deputy Assistant Sec’y of Def.
(Mil. Cmty. & Fam. Poly) to Assistant Sec’y of Def.
(Pub. Aff.) et al., subject: Department of Defense
Family Advocacy Program Fiscal Year 2011 Data 21
(29 May 2012) (eighteen deaths in FY 2011).

20. Colonel (Ret.) James E. McCarroll et al.,
Characteristics of Domestic Violence Incidents Reported at

the Scene by Volunteer Victim Advocates, 173 Mil. Med.
865, 867 (2008) (results limited to families living

on base). These figures equate to 489 incidents of
strangulation on a single installation during this time
period. See id. In an additional 276 cases, victims were
unwilling to speak with advocates at all. Id. at 869.

21. See Kathryn Laughon, Nancy Glass, & Claude
Worrell, Review and Analysis of Laws Related to
Strangulation in 50 States, 33 Evaluation Rev. 358, 364
(2009).

22. William Green, Medical Evidence in Non-Fatal
Strangulation Cases, in Cal. Dist. Attorneys Assoc. &
Training Inst. on Strangulation Prevention, California
Strangulation Manual: The Investigation and
Prosecution of Strangulation Cases 53, 55 (2013).

23. Gael B. Strack et al., How to Improve Your
Investigation and Prosecution of Strangulation, Nat'l Ctr.
on Domestic & Sexual Violence 3 (May 1999), http://
www.ncdsv.org/images/strangulation_article.pdf.
Compare eleven pounds of pressure to block blood
flow to the brain with the twelve pounds of pressure
to fire a double action shot from a Beretta M9 pistol.
David Tong, A Fair and Balanced Analysis of the M9
Service Pistol, http://www.chuckhawks.com/beretta_
M9_pistol.htm (last visited Jan. 15, 2017).

24. Gael B. Strack & Michael Agnew, Investigation

of Strangulation Cases, in Cal. Dist. Attorneys Assoc.

& Training Inst. on Strangulation Prevention,
California Strangulation Manual: The Investigation
and Prosecution of Strangulation Cases s 21, 21 (2013)
[hereinafter Investigation of Strangulation Cases).

25. See Green, supra note 22, at 56-58.

26. Id. at 59; see also Lee Wilbur et al., Survey Results of
Women Who Have Been Strangled While in an Abusive
Relationship, 21 J. Emergency Med. 297, 298 (2001)
(explaining that psychosis, progressive dementia, and
post-traumatic stress disorder are among the possible
psychological effects of strangulation).

27. Allison Turkel, “And Then He Choked Me”:
Understanding and Investigating Strangulation, 2 Fam. &
Intimate Partner Violence Q. 339, 339 (2010). Victims
commonly, yet incorrectly, refer to their near-death
experiences as “choking,” which, in contrast, refers to
an object impeding the airway (i.e. food) and is gen-
erally accidental. See id.; On the Edge of Homicide, supra
note 12, at 33 (2014). Similarly, many practitioners still
use the term “attempted strangulation,” which fails to
acknowledge that neither unconsciousness, nor death
are required to complete the crime. Casey Gwinn,
Strangulation and the Law, in Cal. Dist. Attorneys
Assoc. & Training Inst. on Strangulation Prevention,
California Strangulation Manual: The Investigation
and Prosecution of Strangulation Cases 5, 13 (2013)
[hereinafter Strangulation and the Law].

28. Introduction and Overview of Strangulation Cases,
supra note 6, at 1; Strangulation and the Law, supra note
27,at 17.

29. Introduction and Overview of Strangulation Cases,
supranote 6, at 2.

30. Investigation of Strangulation Cases, supra note 24, at
21; see, e.g., Melissa Jeltsen, A Legal Loophole May Have
Cost This Woman Her Life: When States Fail to Recognize
Strangulation as a Precursor to Domestic Homicide, The
Results Can Be Fatal, The Huffington Post (Oct. 9, 2015
08:01 AM EDT), http://www. huffingtonpost.com/
entry/ohio-strangulation-felony_us_56153530e4b-
0fad1591a36bf.

51



31. On the Edge of Homicide, supra note 12, at 33. This
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